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divergent views obtain on the question whether their freedom
is absolute or is restricted to the choice of a law with which the
contract is factually connected.1 The English doctrine is simple
enough to state in terms, but not so simple to elucidate. Its
origin is the fidelity of the Victorian judges to the Benthamite
dogma of laissez-faire.2 Its theme is the prerogative of intention.
Judicial incantations to this effect are legion and the following
two may be given as typical.
Willes J.: Tn such cases it is necessary to consider by what general
law the parties intended that the transaction should be governed, or
rather by what general law it is j ust to presume that they have submitted
themselves in the matter.'3
Lord Wright: 'It is now well settled that by English law the proper
law of the contract is the law which the parties intended to apply.'*-
There are few words less precise or more ambiguous than Vagueness
intention. Its ambiguity in the present context is apparent. Is it, ^J^.
for instance, used subjectively or, as the alternative offered by t«moa'
Willes J. seems to suggest, in a purely objective sense? Does it
mean that the parties directed their minds to the matter and in
fact reached an agreed conclusion ? If the alternative offered by
Willes J. describes the true doctrine, does it signify the com-
mon intention that the parties would have held had they con-
sidered the matter or does it merely mean the intention which
as reasonable persons they ought to have formed, having regard
to all the relevant factors? Clearly, without a deeper analysis
It is scarcely possible to be content with the aphorism that the
proper law is the law intended by the parties.
Another theory is that the proper law is the law of the country Theory of
in which the contract may be regarded as localized. Its localiza- l£^~
tion will be indicated by the grouping of its elements as contract
reflected in its formation and in its terms.5 The country in
which its elements are most densely grouped will represent its
natural seat and the law to which in consequence it belongs.
It may have factual links with several countries, each of
which has some claim to be considered; it may also possess
features, such as a distinctive legal phraseology or a provision
that the price of goods sold shall be payable in the currency of
1	For a detailed account see Itebel, op. cit, ii. 368 et seqq.
2	Lectures en the Conflict of Laws and International Contracts (University of
Michigan, 1951), pp. 6-8 (Graveson).
3	LloydV. G*/Arr#(i865)> LJR. i £XB, 115, 120.
4	Fita food* Products Inc. v, Uwtu Shipping Co*, [1939] A,C. 277,
5	Jones v. Metropolitan Life Insurance Co. (1936), 286 N.Y., Supp. 4.

